roadway was in fact elevated above the stream bed.  He also
confirmed his belief that the lack of adequate berms at the
elevated locations above the stream bed created a hazard on
each side of the crossovers in that a truck could go into the
ditch and overturn, and he believed that adequate berms were
required to prevent this from happening (Tr. 21).  He further
believed that a ditch over 4 feet deep created a hazard in
that the trucks and front-end loaders using ,the crossovers
could easily overturn if they ran into the ditch (Tr. 22).

When asked to explain his understanding of the applica-
tion of the berm standard in this case, the inspector replied
that if the depth of the ditch at the crossover is such that
it is reasonably likely to cause an accident, such as a
vehicle overturning in the ditch, he would cite a violation
of section 56.9022, and that this is a "judgement call" (Tr.
32-33).  The inspector stated that the "rule of thumb" is to
require berms as high as the mid-axle height of the largest
piece of equipment using the roadway, and that "we hope it
helps to stop them" (Tr. 52).

In its posthearing brief, respondent's counsel takes the
position that the cited crossovers are not an elevated road-
way.  Recognizing the fact that "the berms are supposedly
there to prevent the equipment from going off into the ditch,"
counsel asserts that "very little danger, if any," existed in
that the equipment using the road has adequate room for
crossing and no more than one vehicle at a time crosses over
the cited locations.

In United States Steel Corporation, 5 FMSHRC 3 (January
1983), the Commission held that proof of "inadequate" berms
requires evidence as to what type of berm a reasonably prudent
person would install under the circumstances.  In fashioning a
test for determining the adequacy of a berm, the Commission
stated in part as follows at 5 FMSHRC 5:

We hold that the adequacy of a berm or
guard under section 77.1605(k) is to be mea-
sured against the standard of whether the berm
or guard is one a reasonably prudent person
familiar with all the facts, including those
peculiar to the mining industry, would have
constructed to provide the protection intended
by the standard.  See Alabama By-Products,
supra.  See also Voegele Company, Inc. v.
OSHRC, 625 F.2d 1075, 1077-79 (3rd Cir. 1980).
The definition of berm in section 77.2(d)
makes clear that the standard's protective
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